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(e) Other payment provisions. The fol-
lowing provisions apply.

(1) Notwithstanding any other provi-
sion, the Agency will provide payments
to larger producers of not more than 5
percent of available program funds in
any fiscal year. At any time during the
year, if the limit on payments to larger
producers would be reached, the Agen-
cy will pro-rate payments to larger
producers based on the BTU content of
their eligible advanced biofuel produc-
tion so as not to exceed the limit.

(2) Notwithstanding any other provi-
sion, the Agency will provide payments
to solid eligible advanced biofuels pro-
duced from forest biomass of not more
than 5 percent of available program
funds in any fiscal year. At any time
during the year, if the limit on pay-
ments to such advanced biofuels would
be reached, the Agency will pro-rate
payments for such advanced biofuels
based on the BTU content of the quan-
tity of such advanced biofuels produced
s0 as not to exceed the limit.

(3) Advanced biofuel producers will
be paid on the basis of the amount of
eligible renewable energy content of
the advanced biofuels only if the pro-
ducer provides documentation suffi-
cient, including a Certificate of Anal-
ysis, for the Agency to determine the
eligible renewable energy content for
which payment is being requested, and
quantity produced through such docu-
mentation as, but not Ilimited to,
records of sale and calibrated flow
meter records.

(4) Payment will be made to only one
eligible advanced biofuel producer per
advanced biofuel facility.

(5) Subject to other provisions of this
section, advanced biofuel producers
shall be paid any sum due subject to
the requirements and refund provisions
of this subpart.

(6) Advanced biofuels produced under
the situations identified in paragraphs
(e)(6)(i) through (e)(6)(iii) of this sec-
tion are ineligible for incremental pro-
duction payment, but are still eligible
for actual production payment.

(i) Advanced biofuels produced at an
advanced biofuel facility that did not
produce any eligible advanced biofuel
in year prior to the fiscal year in which
payment is sought (e.g., a new ad-
vanced biofuel facility).
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(ii) Advanced biofuels produced at an
advanced biofuel facility that had 20 or
more days (excluding weekends) of
non-production of eligible advanced
biofuels during the fiscal year imme-
diately prior to the fiscal year in which
payment is sought.

(iii) Advanced biofuels produced from
forest biomass.

(iv) For larger producers only, when
all of the funds available to larger pro-
ducers have been distributed based on
actual production.

(7) If an advanced biofuel producer
transfers any production capacity for
one advanced biofuel facility to an-
other, such transferred production ca-
pacity shall be considered production
for the advanced biofuel facility to
which the production was transferred.

(8) A producer will only be paid for
the advanced biofuels identified in the
enrollment application submitted dur-
ing the sign-up period and which are
actually produced during the fiscal
year. If the producer starts producing a
new advanced biofuel or changes the
type of advanced biofuel during the fis-
cal year, the producer will not receive
any payments for those new advanced
biofuels. However, during each sign-up
period, a producer can identify new ad-
vanced biofuels and production levels
compared to the previous year.

(9) When determining the quantity of
eligible advanced biofuel, if an appli-
cant is blending its advanced biofuel
using ineligible feedstocks (e.g., fossil
gasoline or methanol, corn Kkernel
starch), only the quantity of advanced
biofuel being produced from eligible
feedstocks will be used in determining
the payment rates and for which pay-
ments will be made.

§4288.132 Payment adjustments.

The Agency will adjust the payments
otherwise payable to the advanced
biofuel producer if there is a difference
between the amount actually produced
and the amount determined by the
Agency to be eligible for payment.

§4288.133 Payment liability.

Any payment, or portion thereof,
made under this subpart shall be made
without regard to questions of title
under State law and without regard to
any claim or lien against the advanced
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biofuel, or proceeds thereof, in favor of
the owner or any other creditor except
agencies of the U.S. Government.

§4288.134 Refunds and interest pay-
ments.

An eligible advanced biofuel producer
who receives payments under this sub-
part may be required to refund such
payments as specified in this section. If
the Agency suspects fraudulent rep-
resentation through its site visits and
records inspections under §4288.105(b),
it will be referred to the Office of In-
spector General for appropriate action.

(a) An eligible advanced biofuel pro-
ducer receiving payments under this
subpart shall become ineligible if the
Agency determines the advanced
biofuel producer has:

(1) Made any fraudulent representa-
tion; or

(2) Misrepresented any material fact
affecting a Program determination.

(b) If an Agency determination that a
producer is not eligible for participa-
tion under this subpart is appealed and
overturned, the Agency will make ap-
propriate and applicable payments to
the producer from Program funds, to
the extent such funds are available,
that remain from the fiscal year in
which the original adverse Agency de-
cision was made.

(c) All payments made to an entity
determined by the Agency to be ineli-
gible shall be refunded to the Agency
with interest and other such sums as
may become due, including, but not
limited to, any interest, penalties, and
administrative costs as determined ap-
propriate under 31 CFR 901.9.

(d) When a refund is due, it shall be
paid promptly. If a refund is not made
promptly, the Agency may use all rem-
edies available to it, including Treas-
ury offset under the Debt Collection
Improvement Act of 1996, financial
judgment against the producer, and re-
ferral to the Department of Justice.

(e) Late payment interest shall be as-
sessed on each refund in accordance
with the provisions and rates as estab-
lished by the United States Treasury.

(1) Interest charged by the Agency
under this subpart shall be established
by the United States Treasury. Such
interest shall accrue from the date
such payments were made by the Agen-

§4288.135

cy to the date of repayment by the pro-
ducer.

(2) The Agency may waive the ac-
crual of interest or damages if the
Agency determines that the cause of
the erroneous payment was not due to
any action of the advanced biofuel pro-
ducer.

(f) Any advanced biofuel producer or
person engaged in an act prohibited by
this section and any advanced biofuel
producer or person receiving payment
under this subpart shall be jointly and
severally liable for any refund due
under this subpart and for related
charges.

§4288.135 Unauthorized payments and
offsets.

When unauthorized assistance has
been made to an advanced biofuel pro-
ducer under this Program, the Agency
reserves the right to collect from the
recipient the sum that is determined to
be unauthorized. If the recipient fails
to pay the Agency the unauthorized as-
sistance plus other sums due under this
section, the Agency reserves the right
to offset that amount against Program
payments.

(a) Unauthorized assistance. The Agen-
cy will seek to collect from recipients
all unauthorized assistance made under
this Program using the procedures
specified in paragraphs (a)(1) through
(a)(4) of this section.

(1) Notification to the producer. Upon
determination that unauthorized as-
sistance has been made to an advanced
biofuel producer under this Program,
the Agency will send a demand letter
to the producer. Unless the Agency
modifies the original demand, it will
remain in full force and effect. The de-
mand letter will:

(i) Specify the amount of unauthor-
ized assistance, including any accrued
interest to be repaid, and the standards
for imposing accrued interest;

(ii) State the amount of penalties and
administrative costs to be paid, the
standards for imposing them and the
date on which they will begin to ac-
crue;

(iii) Provide detailed reason(s) why
the assistance was determined to be
unauthorized;

(iv) State the amount is immediately
due and payable to the Agency;
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